OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS .
ATTORNIY GENERAL

Honorable T, M. Trimble, First Acsistant
B8tate Superintendent of Publle Inatruction
Austin 1), Texas

Dear Sir: Opinion No. 0-6675

Ret Mineral leasing of certain
school land in Rusk County,
Texas -

Your request for opinion has been receivediand carefully
consildered by this Departwent. We gquote from your rdquest as fol-
lovws1t

"Attached 1s a letter from Baker, Bottx
& Wharton of Houston, Texas, containing three dueg
which we would like to sgbmit g Qr your cons

atlon and opinion, & * #
We quote from the above re-to etter as followst

"Please refer 1945, and
your reply of June to the leasing

for mineral deys certaln sohool land in
Rusk County, Texas : 4, Frank Lewis,
et al., conveysd t} questivn-to the County
chool \Jruxtees as shown by the abstracted
deed wrtt Board of Trustees of
Cormo Digfrict No., 40 is now
urisdiction ovexr The above mentioned

y statute\(Article 2676, Revised Statutes)
ement a control of public free schools and
ach county are vested in the coun-
ty school ¢ ees, who are authorized to subdivide
ty Anto school districts (Art. 2681). By
49 trustees of common school districts
have management and control of public schools and
public school grounds; and the grounds purchased
for such a district shall be undesr the control of
the district truatees, (Art., 275%). All conveyances
for the bhenefit of the public schools shall vest the
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property in the county school trustees (Art. 2756).
Trustees of any common school district on the order of
the county trustees may sell any property belonging to
the school district (Art, 27%3). County School Trustees
constitute a body corporate {(Art., 2683), as do the common
school district trustees {(Art. 2748). Article 5400a su-
thorizes political subdivisions, which are bodles cor-
porate, to lesase land for mineral development; and the
article sets out the procedure for leasing.

=¥ "Article 2676 in vesting control of school lends in
the county board appears to conflict with Articles 2749
and 2754, which vest control in the board of trustees

of cormon school district., In view of the uncertainty
resulting from such apparent conflicts, we should ap-
preciate your submitting the following questions to the
Attorney General.

"1, Under the above state of facts in what
body 18 the title to the land in question?

"2, From vhat body should a mineral lease be
taken?

"3, If 1t is determined that the Trustees of
the Common School District are the proper
parties to execute the lease, should the
procedure set out in Article 2753 relat-
ing to sales be followed? 1If so, how
should such erticle be integrated with
Artiocle 5400AT"

The general management and control of the public free
schools and high echools in each county of this State, unless other-
wise provided by law, are vested in the county school trustees,
Article 2676, Vernon's Annotated Texas Civil 3Statutes.

Article 2681, Vornon's Annotated Texas Civil Statutes,
provides, in part, as follows:

"The county school trustees are suthorired to ex-
ercise the authority heretofore vested in the commissioners!
court with respect to subdividing the county inte school
distr%cta, and making changes in school district lines,

. L} *

Article 2683, Vernon's Annotated Texas Civil Btatutes,
reads as followst T
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“The county school trustees of each county shall
constitute a body corporate, by the name of the county schoo
trustees of County, State of Texas, and in
that name may acquire and hold real and personal prop-
erty, sue and be sued, and may receive bequeats and do-
nations or other moneys or funds ooming legally into
their hands, and may perform other acts for the pre-
motlion of education in the county. The title to any
school property belonging to the county, the title of
which has heretofore been vested in the county Jjudge and
hls successors in office, or any achool property that may
be acqulred, shall vest in the county school trustees and
their successors in office for public free school purposes.”

Article 2748, Vernon's Annotated Texas Civil Statutes (ap~
plicable to common schocl districts) reads, in part, as foilovst

"3ald trustees shall be & body politic and cor-

porate in law, and shall be known by and under the title
-and pname of district truetees of district number .v.iee,
and county of (..ess, 3tate of Texas; and as such may
contract and be contracted with, sue and de msued, plead

~50r be impleaded, 1n any court of this 3tate of proper
jurisdiction, and may receive any gift, grant, donation
or devise made for the use of the public schools of the
district., . . ."

Article 2749, Vernon's Annotated Texas Civil Statutes (ap-
plicable to common school districts) reads, in part, as followss

"Satid trustees shall have the management and control
of the public achools and public school grounds; and they
shall determine how many schools shall be maintained in
their school district, and at what points they shall be
located} e ¢ r“ :

Article 2753, Vernon's Annotated Texas Civil Statutes (ap-
plicable to common school districte-~see R, B, Spencer & Co. v,
Brown, 198 8. W. 1179) reads as follows:

"The trustees of any school district, upon the or-
der of the county trustees prescribing the terms there-
of, when deemed advisadble, may make sale of any prop-
erty belonging to seid school district, and apply the
proceeds to the purchase of necessary grounds, or to
the building or repairing of schoolhouses, or plsace
the proceeds to the credit of the avallable achool fund
of the district. 1I4.”
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Article 2754, Vernon's Annotated Texas Civil Statutes,
reads as follovst

"A11 school houses erected, grounds purchased or
leased for a school district, and all other property
belonging thereto, shall be under the control of the
district trustees of such district. Acts 1905, p. 263."

Article 2756, Vernon's Annotated Texas Civil Statutes,
reads as follows:! :

"A11 conveyances, devises, and bequests of prop-
erty for the benefit of the public schools wmade by
any cone for any county, city or town, or district,
shall, when not otherwlse directed by the grantor or
devizor, vest sald property 1in the county school
trusteea, or the board of school trustees of the
city or town, or the trusteea of the school dig-~
trict, or thelr successors in office, as the truatees
for those to be beneflited thereby, and the same, when not
othervliee dlirected shall be adminlstered by said offi-
cers under such rules as the State Superintendent may
establish. I4."

In 1919, this Department in opinion No. 1986, written by

Honorable John W, Maxwell, Assistant Attorney General, addressed to
the Speaker and Members of the House of Representatives of Texas,

—recorded on pages 512, 513, 514 and 515, Report of the Attorney
General of Texas for 1918-1920, among other things construed Arti-
cle 2846 of the Revised Civil Statutes of 1911, (Article 2846,
Rev, Cilv. 8t. of 1911 and the present Article 2753, V., A. C, 8.,
are identical with the exception that sald Article 2846 of 1911
authorized the sale of school property upon the order of the
Commissioners' Court while Article 2753, V. A, C. 8. authorizes

—3sales of school property upon order of the county trustees,) This
opinion held that the district trustees were authorired to execute
an oil and gas lease .on school land subject to the approval of the
Commissioners! Court or county school trustees, dependent on which
body was the proper authority to approve same. The opinion pointed
out at that time there was doubt as to which body should approve
the sale or lease and recommended that the Legialature clear up
the question by the enactment of appropriate legislation. The
Leglslature has since enacted Article 2753, V. A. C, 8., quoted
hereinabove in this opinion. We enclose herewith a copy of
opinion No. 1986 for your information.

| Since the rendition of opinion No., 1986, and since the
enactment of Article 2753, V. A. C. 8., the 45th legislature of Texas
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on May 5, 1937, enacted House B1ll 861, (now codified as Article
5400a, Vernon's Annotated Texas Civil Statutes) which House Bill
is a comprehensive act providing a definite and ecsrtain method of
procecdure of makling oll and gas leases by political sudbdivisions
of Texas. Saild House Bill 861 reads as follows:

-~ "AUTHORIZING POLITICAL SUBDIVISIONS TO LFASE LANDS
FOR MINERAL DEVELOPMENT.

"H. B. No. 861.7 Chapter 279.

"An Act authorizing political subdiviaions of the
State of Texas to lease lands owned by such
subdivisions for mineral development purposes
and prescribing the method and manner of mak-
ing such leases, and declaring an emergency.

"Be it enacted by the Legilslature of the State of
Texas

"Sectlon 1. Political subdivisions which are bodies
corporate with recognized and defined areas, are hersby
authorized to lease for mineral development purposes any
and all lands which may be owned by any such political
subdivislon,

* "S8ee¢, 2. The right t6 lease such lands shall be
exercised by the governing board, the commission or
commissioners of such political subdivision which are
by law constituted with the management, control, and
supervision of such subdivision, and vhen in the dis~
cretion of such governing body they shall determine
that it 1s advisable to make a lease of any such lands
belonging to such dlatrict or subdivision, such govern-
ing body shall give notlce of 1its intention to lease

— such lands, describing same, by publication of such
notice in some newspeper published in the county, have-
ing @& general circulation therein, once a week for a
period of three {3) consecutive weeks, designating
the time and place after such publication where such
governing body will recelve and consider bids for such
mineral leases as such governing body may determine to make.
On the date specified in sald notice, such governing
board or body shall receive and consider any and all
bids submitted for the leasing of sald landa or any
portiona thersof which are advertised for leasing, and
in the disoretion of such governing body shall award
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-» the lease to the highest and best bldder submitting a
bid therefor, provided that 1f in the judgment of such
governing body the bids submitted do not represent the
fair value of such leases, such governing body in
their discretion may reject same and again give notice
and call for additional bids, but no leases shall in
any event be nade except upon public hearing end con-
sidsration of sald blds and after the notice as here-
in provided,

"Sec. 2a, Provided that all such leases may be
granted by public auction and that no leases shall be
executed in any case except and unless the lessor

—~phall retain at least one-sighth royalty, provided
further that in no case shall the primary term of
seid lease be for more than a period of ten (10)
years from the date of execution and approval thereof,

"Sec, 3. The fact that political aubdivisiona of
the 8tate have lands owned, held, and used for pubdblic
purposes but which purposes will not be hindered or
interfered with by the development of sald lands for
mineral purposes, and that some of said lands have
posslibilities of minerals therein and that development
of sald lands for mineral purposes ls necessary in or-
der to conserve sald mineral estate and prevent the
loss thereof, create an emergency and an imperative
public necessity that the Constitutional Rule requir-
ing bllls to he read on three several days in each
House bs suspended and sald Rule 1s hereby suspended,
and this Act shall take effect and be in force from
and after 1ts passage, and 1t is B0 enacted.

"/RoTE,~-H, B, No, 861 passed the House, March 30,
1937, by & vote of 113 yeaa, O nays; passed the Senate,
wvith amendments, Aprll 29, 1937, by a vote of 22 yeas,

6 nays; House concurred in Senate amendments, April 30,
1937, by a vote of 132 yeas, O nays,/

"Approved May 5, 1937. "
"gsffective May 5, 1937.

It is a woell-settled principle of law that vhere the leg-
islature proscribes a definite, certain method of procedure for a
—political subdivision to follow, other methods, by impllcation of
law, are oXcluded. See the following authorlitiess
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Footor v. City of VWneo, 259 5. W. 1104
Citizens Enrk v, City of Turioll, 14 5. W, 1003
Brynn v. Sundtopg, 5 Gox. 18
lowls Suthorlond on Stotutory Censtruction,

-~ Vol. 2, fections 572, 027, 625 end 631
Vhiting v. Toun of West Point, 15 L.R.A. 861

Opinicn Ho. 0-4270 of this Peportmont, rencered en Jeopuary 6,
1942, eonstruus Article 54A30a, V., A. C. 8., and holds that the Cop-
nissloneorat! Court of Jaspur County, in enliing an oll and s lease on
county school land, must cconly with tho provislons of Article S400a,
z. A, Co 5. Vo enclose hepculth a copy of zald opinion for your ine
orieation. ‘ _

It 18 well-settled lav in Poxas that the ordinary form
—>of on o1l and goa leage 1s g sala oy ecnveyenco of en interest in
lond, 31 Toxass Jurisprudences, dec. 39, 011 & Gan,pp. 574, 575 and
570 '

. it &8s alro a welleestadblished rule of statutory construction
—that statutos in 'parl materia' should Lo constrund tozothor and vhere
cne statuto doals with a subject in gonorel teros, end enolber deals
with @ rart of the soms subjoct 4in & mors dstalisd way, thoe two
should Lo harmonized if possiblei but i thore is ony confliet, the
lntter will provall, rozardless of viether 1t wes passod prior to
tho poneral stotute, unlens 4t anpears that tho leglieluturd intend-
ed to walo tho goneral act controllinz. Sutherlend Statutory Cone-
etrustion, 3pd Lditicn, Horack, Vol. 2, pogss 541, 542 and B43,

Cnn the prepviinpticon that whonover the leglelature enacts a
rrovision 1t has in mind tho proviocus statutos reinating to the snwe
subjact watter, it is hold in tho abzence of any express ropecel or
ercnrdinont theroin, the now provisicn was enacted in accord with the
legialative polley enbodlied in thogo prior statutes, and they should
all bo econstrund tojothor. Frovisions in an act vhich are onitted
in anothor act relating to tho sare subject mattor will bde applied
in & procecding under the other act whon not inconnistent with its
purposes. Frior statutes relating to the sonme subject watter are
to vo compared with tho nev provislong and 1f possidle by reasongble
construction, both axvo to be so construcd that effect is glven to
overy provision of each. Suthorlaond dtatutory Construction, Jrd
Baition, Horxack, Vol. 2, pages 530 and 531,

Wo call your attention to the fact that eaid House Bill
861 (codified as Art. 5400a, V. A, C. 3,) does not contain any re-
pealing elause. VYe are thereforo inclined to the view that the
safo construction 1s to follov Article 5400a, V. A, C. 8, and yet at
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Lopeoobls @ e Welrhle, poes §

Lho eolnn tles geoh apticlo ghotdd bo Dermeocized with S1iiels 275%
Ve e U0 B ule vy thbein ot elonely b dodoe A evonn schocl

Cletmiet dusliing {9 mnlw o ninerad loape on 4En weosovly con cone
iy with 612 Ty Eelition,

’

L 0f the pewvlsiony of Avtlale sL0ua; oo,
ry R Gunnldy with Aptlcle 275%, Ve A, U. 0. by scouring the
o ooprynd of tha covaty schosl frustoss o (oo bt of o Jeono.
— {Z0 thio ewmroetleon wo else 2l your attonticn to tho cnse of
elus Te okaly, Do Gl We 03, domling vith on frvoomlar enio of

cebinnd Iond bubt whish vas Inter mbiried by the Coviluslicuiors!
Court. Al 862 spinloa Mo, 0-0554 of this Nopaviuont, & eopy

£ vbhdeh 13 encloasd bovgvlih voleh, oncny athopr thinoa, discucses
rattfication of lerozuler sales of griesl lend.) Aldso vwo wiah to
polnt oad thal tho provislons of Artielo 753, V. A, €. Ha., oaling
with fno epplication of tho procoods feoa the gale of tho pvoporty
of @ cuinon schodl dlotriet are not affosted by Aptiode Bi4582 end
e Lo folleusd.

Untay the foots stntod 4n your reguast, the vosord titlo
to tie lond dnrsiied absut o In the Sounty Doord of Sehiend) Tructons,
Yeu atato furbhoer in your lotter thoat the Poard of Trusisos of low
Provesct Comngm School District No, 4D 15 now ewerclsing juplzdlics
tlen oveor the sepe.e  The writer of this opinion ounferesd with you
scal~ing favthor inforaation an to the basis upon vhiech tho ecipman
school dlotyrlel asseprted titlo or Jurisdletion over the land, and
you gtated thab accopding to youy ivformtion the corton sehoold
dletrict vas asporting swe cudrecter of clalin or titleo eontonding
thzt elthough the retord titlo vas tzhen in tiho nome of the county

~geia9) truastess the lend actuzlly Loloncsd to tho comen school
diotedet omd ohisuld bave bzon tebon in the pawe of or euprossly
for the btoenatit of tho conmion school diskrict, ot having tho full

-=>f5eto DOLCro ud Ve tan exXpress no opinlon as to vhere the surorior
titlo to this lond rosto.

V2 answver your quentions es folloust

1. Under the facts statod, the record titleo to said lend
is in the counly schuol trustees. Vo express no opinion as to wvhero
the suporlor tltle roste, insciueh as va o not bove tho couploto facts
in the mattor,

2. Under the facts statsd shove, Lt 1o our opinion that the
gafe procgdure is to take tho mineral leasoe fronm the county school
trusteon (Wio hiove the record title) and from the cotmon school dise
triot trustees (who claim the lund) with the epproval of the county
echionl trustess, anpd in conforulty with Articles S400a and 2753, supra,
as horoinabove outiined in tkis ohinfon. '

%. In answer to your chind guesticon, it is our opinion that
1 tho comman school distriet is bold to hove the superior title to
the land (a matter wo do not pass on hore) a wuinsrel lease cap beo
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®
arecuted in conformity vith Articles 54300a end 2753, supra, in the
menner hepeinabove cutlined in thils opinlcn. lowovey, w6 roosunund
thnt ne long a3 tho record titlo is outetanding in the cowrly school
truntoan, the sofe ¢hing to do is to apcupe thele exoculiur of Lhe
Touns oy vell as the exsoution thorsofl by the commun school Sistelct
truntnps with the approval of the county school trustovs.

Very tmly yours,
ATTOIOUEY GENERAL OF WEXAD

&nm%&%@

| Vime 4. Panning
BPTORNKY CHITRRAT, OF 117Ag Aseistant
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